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1. A Snapshot of the Situation of Armenians in Georgia and Samtskhe-Javakheti

Ethnic Armenians have been present in Georgia for hundreds of years, though there were significant population movements which increased the Armenian proportion in the region in the 1830s and 1870s, as well as in 1915 when many fled the tragic events in Turkey.
During most of the 20th Century, Armenians constituted Georgia’s largest national minority,
  apparently being surpassed by Azerbaijainis at about the time of the 2002 National Census as a result of a massive drop in the number of Armenians (more than 188,000) in the period between 1989 and 2002. Better educational and economic opportunities in neighbouring Armenia or Russia, as well as concern over the stability of, and their future in, Georgia have undoubtedly in combination with other push and pull factors contributed to this dramatic fall.
Table 1 – An Increasingly Less Diverse Georgia, 1926-2002 Censuses
	
	1926
	1939
	1959
	1979
	1989
	2002

	Georgian 000 & (%)
	1 788.2
(66.8)
	2 173.5 (61.4)
	2 600.5
(64.3)
	3 433.0 (68.8)
	3 784.4 (70.1)
	3 661.2 (83.8)

	Armenian

000 & (%)
	307.0 
(11.5)
	414.2
(11.7)
	442.9 
(11)
	448.0 
(9)
	437.2 
(8.1)
	248.9 
(5.7)


Armenians however still remain the country’s second largest minority, and are concentrated in the region of Samtskhe-Javakheti, one of the southern territorial administrative divisions of Georgia bordering Turkey and Armenia. 
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Samtskhe-Javakheti was established as a province in 1994 and is comprised of three districts: Javakheti, Samtskhe and Borjomi. Most Armenians live compactly in Javakheti, where they exceed 90 percent of the population, whereas ethnic Georgians are a majority in Samtskhe and Borjomi, though both have substantial Armenian communities. The vast majority of the population in the two southeastern districts – Akhalkalaki and Ninotsminda – are ethnic Armenians (approximately 94-95%). The province has the largest proportion of minorities of Georgia: according to the country’s official 2002 Census, ethnic Georgians represented less than half of the population at approximately 43% of the population. 
Population in Samtskhe-Javakheti by district (2002 census)

District
Georgians    Azerbaijanis   Armenians   Greeks   Russians 
Adigeni 
95.70           0.08 

3.36             0.03          0.49 

Aspindza  
82.02 
       0.00 

17.47           0.06          0.26 

Akhalkalaki 
5.27 
       0.00                       94.33          0.08          0.26 

Akhaltsikhe 
61.72          0.03                       36.59          0.28          0.89 

Borjomi 
84.21          0.07                       9.64            1.67          1.80 

Ninotsminda 
1.39            0.01                       95.78          0.01          2.75

Armenians constituted 54.5% of the Samtskhe-Javakheti region’s total population with Russians (including Dukhobors), Ossetians, Ukrainians and Greeks representing much of the rest. It is also from here that originate Georgia’s Meskhetian Turks who were deported by Stalin to Central Asia and other parts of the Soviet Union in 1944. 
3. The Constitutional and Legal Responses to the Protection of National Minorities 
3.1 The Constitution of Georgia
The post-independence Constitution of Georgia prior to the ratification of the Framework for the Protection of National Minorities was – and remains – silent on the issue of the protection or rights of minorities. While it contains general human rights measures such as non-discrimination and the freedoms of expression and religion, the Constitution does not provide for any specific minority right or protection, neither before nor after ratification of the FCNM. The only exception relates to the recognition of Abkhaz as a state language – in addition to Georgian – in Abkhazia.

In addition to giving a highly prominent role – and almost clearly exclusive – to the Georgian language, the Constitution also elevates the Georgian Orthodox Church in a privileged position which is viewed with concern by religious minorities:

Article 9

1. The state shall declare complete freedom of belief and religion, as well as shall recognise the special role of the Apostle Autocephalous Orthodox Church of Georgia in the history of Georgia and its independence from the state.

2. The relations between the state of Georgia and the Apostle Autocephalous Orthodox Church of Georgia shall be determined by the Constitutional Agreement. The Constitutional Agreement shall correspond completely to universally recognised principles and norms of international law, in particular, in the field of human rights and fundamental freedoms. 
Minorities are therefore – with the exception of Abkhasians – completely omitted in terms of specific rights or protection under the Constitution.
 
3.2 The Georgian Legislative Framework for the Protection of National Minorities 
The ratification of the FCNM has brought almost no improvement in terms of legislation protecting the rights of national minorities in Georgia since 2005. The exact opposite is in fact probably more accurate: the rights of minorities have been increasingly curtailed since 2005, or the implementation of previously existing legislation which were in letter or spirit contrary to the obligations contained in the FCNM have been enforced more stringently, whereas in the past they had been applied in a more relaxed fashion. Put simply, there is no specific national legislation to protect minorities, or even to combat discrimination. Since the FCNM is a framework treaty which is programmatic in nature and cannot be directly implemented without specific legal provisions at the domestic level, this leaves Armenians and other minorities with little or no legislative tool for their protection.
The Government of Georgia asserts however in paragraph 41 of its First Periodic Report that, in addition to the Constitution, the following legislation directly or indirectly relates to the protection of minorities: the Electoral Code, the Law on Political Unions of the Citizens, the General Administrative Code, the Law on Gatherings and Manifestations, the Labor Code, the Law on Broadcasting, the Law on Public Education, the Law on Higher Education, the Law on Rights of the Patient, the Law on Protection of Health, and the Law on Culture.
 While there may be a debate as to what qualifies as a measure for the protection of minorities, there is no precise indication as to which provisions of these laws are actually protective of minorities, nor how they serve to fulfil this function, and the Government’s own report does not spell out how exactly the connection between these laws and Georgia’s obligations under the FCNM.

Unfortunately, and contrary to the Government’s comments above, legislative barriers against the integration of minorities or which increase their marginalisation have been increasingly adopted, rather than discarded, since the ratification of the FCNM. It is noteworthy that the Government does not point to any favourable legislative changes made since the Government of Georgia ratified the treaty on 13 October 2005 which one might otherwise expect. Indeed, at the very date which Georgia ratified the FCNM, the National Parliament adopted a resolution which indicates that members of the Parliament reject important aspects of the FCNM – including perhaps one of its most important provisions, Article 10, paragraph 2 – and essentially refuse to comply with it. While the resolution was never enacted as legislation, nor sent to the Council of Europe Secretary General as a declaration or reservation, and therefore has no direct legal impact,
 it does highlight a fundamental rejection by Georgia’s Parliament of some of its international legal obligations under the FCNM. There are no official support from the Government in recent months or in the 2007 Report submitted by Georgia pursuant to Article 25, paragraph 1 of the Framework Convention for the Protection of National Minorities suggesting that legislation for the protection of the rights of national minorities as provided for under the FCNM will be contemplated, or that existing laws are to be amended at any foreseeable time to reflect the wording or the substance of the provisions of the FCNM.
To illustrate the marginalisation of the Armenian minority which has increased since the ratification of the treaty is their substantial and growing exclusion from political participation at the national level. As Table II below shows, the number and percentage of Armenians elected to Georgia’s national Parliament has markedly decreased to its lowest level in the history of independent Georgia in the last national elections in 2008. Only 3 Armenians, or 3% of Members of Parliament, now sit in Parliament – in no small part because of the barrier represented by Article 92.1 of the Electoral amended in August 2003 which came into force in January 2005 and affected the 2008 parliamentary elections which requires candidates to be fluent in Georgian. 
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***
Since 2005, the Georgian government has not adopted a law on the rights of minorities nor any other legislation to incorporate directly its obligations under the FCNM into domestic legislation. Despite the official transmitted views of the Government of Georgia to the Advisory Committee that in relation to the Framework Convention  the ‘provisions of an international treaty defining specific rights and obligations do not require adoption of the conforming national normative act, and are directly applicable in Georgia’,
 this is unfortunately inaccurate and misleading. Since the Framework Convention is by its very nature a ‘framework’ treaty rather than a self-executing one, the prevalent view – despite some dissenting opinions – is that implementing legislation is required since the FCNM does not define specific rights and obligations outside of implementing national measures.
Three important preliminary points need to be made on how the Government of Georgia is dealing with this provision:

1. The 13 October 2005 Resolution of the Parliament of Georgia on the ratification of the Framework Convention for the Protection of National Minorities rejects outright the application of a number of provisions, thus contravening both the spirit and the letter of the FCNM.

2. New legislation and amendments after Georgia’s ratification of the FCNM has consistently and almost without exception curtailed or even eliminated previously existing rights of the Armenian minority that were consistent with the obligations under the Framework Convention, particularly in relation to the use of the Armenian language.
3. No new legislation since the 2005 ratification has been adopted to reinforce the protection of national minorities in general, and the Armenian minority in particular.
The specific laws and policies which curtail or even completely erase the previously existing rights of national minorities will be considered later in this report when discussing the relevant substantive provisions of the Framework Convention. To give but one example, however, it is striking that the Parliament of Georgia would in its Resolution of the Parliament of Georgia on the ratification of the Framework Convention for the Protection of National Minorities state unambiguously that minorities have absolutely no right to use a minority language with administrative authorities in areas inhabited by persons belonging to national minorities in complete disregard of its obligation in Article 10(2) of the FCNM.

If the Parliament’s resolution remained a lettre morte, YERKIR acknowledges this would not necessarily involve a breach of Article 10(2). It is with regret that YERKIR has to point out that post-2005 legislation and conduct by state authorities confirm that Georgia has absolutely no intention of complying with some of its obligations such as the one just mentioned. Indeed, beyond referring to the availability of translators in some situations, it is instructive that even Georgia’s own first periodic report under the FCNM mechanism completely omits any mention of its obligations under Article 10(2), and makes no attempt to explain or demonstrate how or even if it has acted in compliance with this provision. Not even one of the Government’s paragraphs dealing with Article 10 make any reference to Article 10(2) and the use of Armenian or any minority language by administrative authorities in areas inhabited by national minorities. Almost all of them deal with translation or interpretation – the purview of Article 10(3) – or even public education.
 Such an omission is obviously wilful and not accidental – and brings into question the good faith of the Government in this and a few other obligations of the FCNM which the Government seems to believe are ‘beyond the pale’, despite having ratified the treaty without any reservation in relation to Article 10 and 18.

***

There is, to put it bluntly, no way for members of the Armenian minority to exercise many if not most of the rights and freedoms flowing from the FCNM. Contrary to the Government’s assertion, there is no redress possible in the case, for example, of the refusal of administrative authorities to use the Armenian language in areas such as Akhalkalaki where more than 90% of the population is Armenian. National legislation is absolutely firm on this matter: it is forbidden for administrative authorities to use any language other than Georgian (or Abkhazian in Abkhazia). While Georgian laws are clearly not always implemented for reasons which will be explored later, Armenians and other national minorities are left without any remedy against this clear breach of the principles enshrined in the Framework Convention this involves: there is no legislation implementing these principles, the Framework Convention is not self-implementing, and there are no human rights or minority rights legislative mechanism which would allow Armenians to bring such a violation to any court of law in Georgia. As indicated earlier, the Constitution of Georgia is silent on the protection or rights of minorities. While it contains general human rights measures such as non-discrimination and the freedoms of expression and religion, the Constitution does not provide for any specific minority right other than the recognition of Abkhaz as a state language – in addition to Georgian – in Abkhazia.
Once again, the Government of Georgia’s in its description of its compliance with Article 3(2) does not attempt to demonstrate where or how exactly Article 3(2) measures are in place.
 The reason for this is straightforward: there are no legal mechanisms to ensure that the rights and freedoms of Armenians and other national minorities flowing from the principles contained in the FCNM can be exercised. 

Not only is there no detailed or comprehensive minority legislation to address their rights from the FCNM, Georgia does not even have comprehensive anti-discrimination legislation. This leaves Armenians and national minorities in a particularly vulnerable position, in a context which is becoming increasingly violent and intolerant. 



















� Samtskhe-Javakheti is the official Georgian language designation of the region: Javakheti in Armenian is known as Javakhk: the Armenian designation has no official recognition by authorities in Georgia.


� Dzhaoshvili, V. Sh., The Population of Georgia: Economic and Geographical Analysis. Tbilisi, 1968, p. 48 (in Russian); Official Data of the USSR Population Census in 1926-1979; quoted in Minasyan, S., From Political Rallies to Conventions: Political and Legal Aspects of Protecting the Rights of the Armenian Ethnic Minority in Georgia as Exemplified by the Samtskhe-Javakheti Region, Yerevan, CMI and the ‘Yerkir’ NGO Union, 2007, p. 14.


� Article 8, Constitution of Georgia,  � HYPERLINK "http://www.parliament.ge/files/68_1944_951190_CONSTIT_27_12.06.pdf" ��http://www.parliament.ge/files/68_1944_951190_CONSTIT_27_12.06.pdf�. Contrary to what is often asserted, Georgia does not have an exclusive official language: it has two. Ironically, though Azeris and Armenians represent the two largest minorities in the country their languages are not only denied the same degree of recognition given to a language used by a much smaller minority.


� Article 85 does provide for a right to a legal interpreter in legal proceedings when an individual is not fluent in the language of court proceedings, and adds that in ‘districts where the population does not have a command of the state language, teaching of the state language and solution of the issues related to the legal proceedings shall be ensured.’


� Report submitted by Georgia pursuant to Article 25, paragraph 1 of the Framework Convention for the Protection of National Minorities, 1 March 2007, Paragraph 41.


� See an English translation of the resolution in Appendix I.


� Report submitted by Georgia pursuant to Article 25, paragraph 1 of the Framework Convention for the Protection of National Minorities, 1 March 2007, Paragraph 4.


� Report submitted by Georgia pursuant to Article 25, paragraph 1 of the Framework Convention for the Protection of National Minorities, 1 March 2007, paragraphs 117-127.


� Report submitted by Georgia pursuant to Article 25, paragraph 1 of the Framework Convention for the Protection of National Minorities, 1 March 2007, paragraphs 46-51.





